
Welcome

02

The Public Sector 
Equality Duty 

by Emily Heard and 
Fran Mussellwhite

09

Covert recordings 
by employees 

by David Potter 

15

Subsistence payments
to NRPF families 

by Ros Foster 

17

Spotlight on Liz Page
Duffield Parish Council

05

EM LawShare training
programme 2014/2015

19

Property update 

by Paul Hilsdon 
and Peter Hill

07
2014 Conference

06

Mid-term contract
reviews 

by Justin Mendelle

11
A brave new world 
of transparency? 

By Simon Goacher

13

Tendering – Top ten tips
for in-house lawyers 

by Stuart Leslie

16

CONSORTEMThe newsletter for EM LawShare
Autumn 2014



Welcome

Welcome to the autumn edition of Consort EM. We have
some fascinating articles from the six partner firms, a
member spotlight from our first parish council and even 
a piece from one of the management team on tendering
tips.

Six months on from the appointment of the six firms and
we are making some real headway in delivering the 
added value we promised. Just under 300 people have 
attended, or watched on video, the first nine of the
planned 34 training courses, with all receiving good 
feedback.

Our first workshop on criminal litigation was especially 
well received and will run again in Birmingham on 
13 February next year. We will also be running 
workshops on licencing law on 4 December and handling 
maladministration allegations on 22 January.  Places 
on these workshops are restricted, so if you want to go,
book early! Information on how to do this and the 
remaining training programme appear at the end of this
newsletter. 

With sponsorship from Browne Jacobson we have recently
selected Emma Lloyd from Staffordshire to go on this 
year’s Local Government Diploma course (see page 4 
for more details). If you are interested in doing the 
course in the future, I strongly suggest you attend the 
conference and hear Liz Warhurst of North West 
Leicestershire and Craig Elder of Browne Jacobson, 
speak on “Developing in house talent.”  As an incentive 
we will be running the same sponsorship opportunity 
on next year’s course, so keep an eye out for further 
details in forthcoming editions. 

For those of you with management aspirations we have
developed, in conjunction with a leading training provider,
a leadership and skills course with 15 places up for grabs,
with priority given to those attending the conference.
Please see panel opposite for details.

Talking of the conference, plans are well advanced and we
hope the advert in this edition will entice you to come
along to our exciting new venue on 10 October for what
promises to be the best conference yet.
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Exclusive 
opportunity to 
develop leadership
skills

In conjunction with Marlborough Training and Consultancy, we
have put together a bespoke Institute of Leadership and 
Management (ILM) leadership and skills course, only available
for EM LawShare members.

The course, ‘Leadership and Management in Action’, comprises
three interactive practical training modules, each taking one
day. It will be held from January to March 2015 and is 
recommended for managers and aspiring managers. Modules
will cover:

Places will be limited to 15 delegates who can commit to 
attending all three modules. The course will be held at Freeths’
Nottingham office on 21 January, 4 February and 4 March,
9.30am – 4.00pm. Refreshments and lunch will be provided.

The course will be sponsored by Freeths and is provided free of
charge, but there will be a one-off registration fee of £68 plus
vat, per delegate, which includes membership of the ILM as a
studying member and access to online resources through the
ILM website.  

Delegates who complete the course will receive an ILM/EM
LawShare certificate of achievement.

Registration

Registration for this course will open at the EM LawShare 
conference on 10 October 2014.  Marlborough Training and 
Consultancy will be running a taster workshop at the conference
and will be available at the EM LawShare training programme
stand to discuss the course and answer any questions.

Due to limited numbers, places will be allocated on a first
come, first served basis. However, we reserve the right to limit
the number of delegates from each authority; delegates should
demonstrate their role is such that they and their authority will
benefit from their attendance at a leadership and management
course.

effective leadership and management;

client care and client focus; and

problem solving and decision making.

We are delighted to announce an exciting

new development to the EM LawShare

training programme.



Need a place to meet?

Do you sometimes need a place to
meet away from your own offices?
Well the six partner firms have
agreed, subject to availability, to
make their meeting rooms available
to EM LawShare members.

The rooms vary in size and can 
accommodate from four up to 
120 people. Venues are spread 

throughout the country with 
locations in London, Birmingham,
Manchester, Liverpool, Glasgow, 
Nottingham, Sheffield, Derby, 
Stoke-on-Trent, Oxford and Milton
Keynes.

All rooms are free and most can 
provide catering at a cost. Details 
of locations, size and booking 

arrangements can be found in the
members’ pack under each firm’s
entry. You will find your members
pack in the secure part of the EM
LawShare website, for which you
will need your password. If 
you do not know this, please 
contact Senara Shapland at 
senara.shapland@brownejacobson.com.

Members news

EM LawShare reaches 75 member milestone.  Members who have recently
joined us include:

Dear Agony Aunt EM,
Please help me. I am the EM Lawshare
coordinator and I have a real problem.
All these people keep failing to turn up
for our courses and not telling us. This
means other people on the waiting list
are deprived of places. It also means
that food is wasted unnecessarily. 
What can I do?!

Dear Coordinator,
I can see that this must be very frustrating
for you. I suppose a few people who do
not turn up will have genuine emergencies
but it sounds like a bigger problem. One
option is to charge authorities, so that they
value the courses more, but that was not
the idea behind EM LawShare.

How about keeping attendance free, but
introducing a charge for cancellations
within seven days of the event?

Best of luck, 
Agony Aunt EM

SERIOUSLY, readers’ non-attendance
is a real problem and is currently
running at over 30 per cent. The real
issue is people cancelling later than
seven days before the course. If the
situation does not improve we will
take further advice from auntie.

These new additions, including our
first town and parish council, further
confirm our standing as the largest
consortium of its kind.

We hope to see new members join
us in the near future and help us
build on this continued growth.

For a full list of members please see
the website. 

New Member

Agony Aunt EM
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Members of legal departments within
EM LawShare are able to apply for an 
annual funded place on the Law 
Society’s Diploma in Local Government
Law and Practice course each year
through to 2017.  The one-year, 
self-study course is run by the Law 
Society and comprises three written
projects and a written exam.

Emma Lloyd, a qualified solicitor with
four years in the contracts team at
Staffordshire County Council, is this
year’s successful recipient of the place
and just started the diploma.  Emma
plans to commit 12 hours per week of
her time to the course, as recommended
by the Law Society, which will culminate
in an exam in June next year.  She is also
going to deliver lunchtime training to
her colleagues on the subjects covered
in her three projects.  
Browne Jacobson are sponsoring the
place, which this year costs £1,250.

Partner Peter Ware said: “We are 
delighted to be supporting Emma in 
her desire to attain the diploma. We
know that it is tough to produce the
three projects and pass the exam and

that is why we are offering mentoring
support to Emma during this coming
year.  We have colleagues who have
taken the course over the last couple 
of years and so we hope to be able to
provide some tips and guidance to
Emma on the challenges that she is
likely to face”.

A small group of the training 
sub-committee has set criteria for 
future applicants of the funded places.
The criteria are as follows:

Our timetable for inviting entries for
the place this year was necessarily 
constrained following the award of the
new framework, but for the next three
years greater time will be afforded. If
you are thinking of making a bid for
2015, expect to have to make your
submission by spring next year. All
those eligible under the selection 
criteria who were unsuccessful this
year, are encouraged to apply again.
Full details on how to apply will be
provided in early 2015.  

Best of luck to Emma and to applicants 
for 2015.

Find out more at:
www.lawsociety.org.uk/careers/
law-graduate-diploma

applicants must demonstrate how
they will share their learning with
their colleagues;

the support of the applicant’s line
manager is required; and

the applicant must demonstrate 
how undertaking the course will 
help their current and future roles. 

at least two years post qualification
experience;

have been working in local 
government for at least one year;

Opportunity for a funded place on the Law Society’s Diploma in Local
Government Law and Practice
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How did you get to Duffield
Parish Council? 

Since obtaining a degree in law and politics
from Wolverhampton University and 
passing the LPC at Nottingham Law School,
my career has taken me between private
firms and local government. Along the way, 
I have specialised in everything from family
and housing law to major regeneration
projects.

After having my son Stanley, I moved back
into local government as assistant solicitor
at Gedling Borough Council, moving onto
Derbyshire County Council before I became
senior solicitor at Mansfield District Council.
After the legal service was transferred to
Ashfield District Council, I applied for this
position.

Having always struggled to get a work-life
balance and loving the processes and 
decision making of local government,
it was a perfect fit.

What does your role entail? 

As clerk at Duffield Parish Council, I work 
20 hours a week giving legal and 
procedural advice to the council and its
committees and managing the council's 
various projects. By working with other 
organisations and corporate bodies, we 
aim to deliver tangible improvements 
to the village.

Who do you report to? What is the
structure of your team?

I report to full council, which is made up of
12 elected members. Each year I have an 

annual appraisal with the council's 
chairman. Three members of staff 
report to me: an assistant clerk, who 
looks after the money and balances the
books, a cemetery superintendent who
runs the parish cemetery and the village
warden who picks litter, cleans the 
parish changing rooms and everything
else that needs doing. Many local 
councils get by with just one part-time
clerk who works from home!

What regulatory framework do
you operate in?

The parish council is a local council and 
is therefore bound by the local 
government acts and other statutes. 
It has less powers than a borough or 
district council, being limited to the 
running of cemeteries, recreation grounds
and parish halls. However, as a statutory
consultee on planning applications, the
council can act as the community’s voice 
on a large planning application. All 
members of the parish council are subject
to the code of conduct and investigations
by the district or borough monitoring 
officer.

How does Duffield Parish 
Council compare to other 
places you have worked?

It is a lot smaller and far more varied. 
I do not just advise on the law but 
manage projects, work on publicity and 
organise events like the annual firework
and bonfire display. It makes me feel like 
I make a real difference in the community 
I live in.

What are the most pressing legal
issues for you at the moment?

Generally, parish councils are struggling
with freedom of information requests and
with challenges over their decision-making
processes. Thankfully at Duffield I have no
such worries at the moment. Mostly I am
negotiating licenses and leases for the use
of the council's land and setting up
processes to devolve decision making.

What regulatory issues are on 
the horizon?

Parish councils can now adopt the general
power of competence, which means they
can take on more powers from borough
and district councils as these organisations
look to cut back services. A proactive parish
council can therefore ensure that good local
services continue. 

What law would you like to see
changed?

Completely idealistic, but a fundamental
shake up of local government to create
small unitary councils, the same size as
parish councils, to deliver the majority of
the services in that area.

What is the best piece of advice
that you have received?

"Why not apply for a local government
post?"

What piece of advice are you
most likely to be heard giving?

"Do not worry. Every mistake can be 
rectified".

Finally – two truths and one lie
in any order

I hate chocolate. I swear a lot. I cry at the
drop of a hat.

To volunteer for a future edition of
Spotlight, contact
amoy@sharpepritchard.co.uk or 
sl.emlawshare@yahoo.com

Spotlight on.. .
In each edition of ConsortEM we like to shine 
a light on one of our members, to demonstrate 
the many varied roles and organisations within
EM LawShare. In the spotlight this month is 
Liz Page Clerk to Duffield Parish Council.
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Property
update

Right to Contest Central
Government Use of Land –
Cabinet Office Guidance

The public sector is estimated to own 
40 per cent of all developable land in 
the UK, including 27 per cent of the
brownfield land suitable for housing.
Since 2010, the Government has sold
property worth £1bn including areas 
sufficient for 62,000 new homes.  The
Strategic Land Review has set a target 
for disposal of a further £5bn worth of
property by 2020.

The right to contest Central Government
Use of Land introduced in January 
2014 can be used by local authorities,
businesses and members of the public
where the property is vacant or under-
used.  Application to contest is by a 
simple form in which the applicant must
explain why they believe the relevant
site is potentially surplus.  Applications
are to be decided by a committee 
comprising ministers from the Treasury,
Cabinet Office and the landholding 
department. Vacant and underused sites
are to be released unless found to be
“vital for operational use” or there is an
“overriding reason”.

County Court rules that a
permitted use restriction
in a local authority 
lease breaches Chapter 1
Competition Act 
prohibition

This decision in itself is not particularly
authoritative because it is only a County
Court decision, but it is a useful reminder
that the Competition Act 1998 cannot 
be ignored in the context of land 
agreements. Such agreements were 
initially excluded from the application 
of the Chapter 1 prohibition of the 
Competition Act 1998. However, the 
Exclusion Order was revoked from 
6 April 2011 and all land agreements 
are now caught by the prohibition.

In March 2011 Crawley Borough Council
granted to Martin Retail Group (MRG) a
10 year tenancy in respect of premises
under which the tenant covenanted not
to use the shop otherwise than as a retail
shop and only for the retail of a restricted
list of goods.

On expiry of that lease, a dispute arose
as to the terms of the user clause in the 

new lease. The Council again proposed
that MRG give a covenant limiting use 
of the shop premises to the "business 
of newsagent, tobacconist, sweet 
confectioner, stationer, bookseller and 
for the sale of toys, CDs, fancy goods,
greeting cards and the installation and
use of an ATM and Lottery sales 
terminal" (the proposed user clause).
However, MRG wanted to use the shop
as a convenience store, selling groceries,
spirits and household goods and sought
an extension of the proposed user clause
accordingly.

The dispute was referred to the County
Court for resolution under the Landlord
and Tenant Act 1954. As a preliminary
issue MRG claimed that the proposed
user clause breached the Chapter I 
prohibition of the Competition Act 1998. 

At the trial of the preliminary issue, the
Council conceded that the arrangements
contained in the proposed user clause
would be restrictive of competition
within the Chapter I prohibition. 

Therefore, the issue to be considered 
was whether the clause satisfied the 

Since 2010, the Government has sold property worth

£1bn including areas sufficient for 62,000 new homes. 



8

Autumn 2014

DCLG, HCA & GLA Housing
Transfer Manual for the 
Period to 31 March 2015

This manual is commendable for its lucid
exposition of the complexities 
of the transfer procedure in bite-sized
chunks.  The manual is divided into parts
covering:

deciding to pursue the transfer;

submission of an application to 
transfer;

submission of a formal consultation
proposal;

regulatory requirements;

making a submission for the Secretary
of State’s consent; and

specimen forms.

conditions for exemption under section
9(1) of the Competition Act.

The judge considered that the burden was
on the Council to show, on the balance of
probabilities, that the restriction fell within
the exemption by proving the relevant 
factual conditions set out section 9(1). 

In considering each of the four conditions
set out in section 9(1), the judge stated
that he had regard to the guidance 
provided by the OFT on the application 
of competition law to land agreements 
following the revocation of the Exclusion
Order (OFT1280a).

The judge concluded as follows:

Condition 1:
contribution to improving production or 
distribution or to promoting technical or
economic progress (efficiency gains).

The judge preferred MRG's argument that
the proposed user clause and the other 
restrictions in the units on the parade 
contributed to a particular model of 
distribution determined by the defendant
local authority rather than by the market 
itself.

Condition 2: 
allowing consumers a fair share of the 
resulting benefits.

On the evidence in this case, the judge 
did not accept that the community would
benefit from the restrictions. 

Condition 3:
not imposing restrictions beyond those 
indispensable to attainment of objectives. 

The judge considered that a mix of 
retailers can be achieved at a shopping
centre by the use of less restrictive
covenants which fall short of "conferring

The following examples of possible reasons
for pursuing a transfer, illustrate that a
commercial approach needs to be taken:

the monopoly" which was created by the
Council's letting scheme as applied to the
parade.

Condition 4: 
not affording the parties the possibility of
eliminating competition in respect of a 
substantial part of the products in question.

The judge concluded that the proposed
user clause, as part of the letting scheme,
clearly provided a means of eliminating
competition in convenience goods on the
parade and within a relatively short 
walking distance.

The judge held that within the context of
the current letting scheme, the clause
would breach the Chapter I prohibition of
the Competition Act and the Council had
not shown that it would be exempt under
section 9(1) of the Competition Act.

This case (as with many Competition Act
cases) turned on the specific circumstances
of the restrictive user. It did not contain any
of the detailed and complex analysis that is
generally expected in litigation entailing
competition law arguments. 

The implications of the Competition Act
1998 can easily be overlooked in the 
context of land agreements. Authorities
should recognise the issues when 
proposing and drafting restrictive user
clauses, especially where the restricted
user is one of several aimed at achieving
levels of trade sufficient to sustain 
particular businesses, a factor which may
be critical to successful neighbourhood 
regeneration.  Authorities should be aware
of the conditions for exemption under the
Competition Act 1998, and should test their
tenant mix requirements against these.

Source: Martin Retail Group Limited v 
Crawley Borough Council (Case 3CL 10014),
Central London County Court, 24 December
2013

0207 321 3987
peter.hill@geldards.com

PETER HILL
Senior Associate
Geldards

01332 378351
paul.hilsdon@geldards.com

PAUL HILSDON
Partner
Geldards

a new landlord may plan to invest in
new stock by borrowing on the private
finance market;

the tenants are in favour of  a new and
innovative model of  service delivery;
and

housing stock too challenging for a
self–sustaining business plan would be
removed from an authority’s housing
revenue account.
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The 
Public 
Sector
Equality
Duty

This article focuses on two recent judicial
reviews claiming (and succeeding on)
breach of the public sector equality duty
by the relevant local authority.  

Blake v Waltham Forest
LBC [2014] EWHC 1027
(Admin)

This claim related to the decision by the
council to revoke a licence for a soup
kitchen that had been running on 
council-owned land (Mission Grove) 
for over 20 years.  The decision was 
triggered by growing concerns 
about anti-social behaviour and was 
accompanied by an offer for the soup
kitchen to relocate to an alternative site:
a lay-by adjacent to the North Circular.
That offer was rejected by the operators
of the soup kitchen, Christian Kitchen
(the third claimant in the judicial 
review), on the basis of concerns about
safety and access.  

It was accepted that the council had no
obligation to provide a site for the soup
kitchen, and no obligation to facilitate
the continued operation of the kitchen.
It was also common ground that the
PSED was engaged in the decision
whether or not to terminate the licence, 

and despite several grounds being raised
in the original claim form, permission (at
a renewal hearing) was granted only on
the limited issue of whether the public
sector equality duty had been met.  

Power to determine the licence at 
Mission Grove had been delegated to an
individual officer, H, who was a divisional
director in the council's Environment and
Regeneration Directorate.  He had taken
steps to engage with Christian Kitchen 
in late 2012, but no enquiries were 
made to enable him to understand the
make-up of users of the service in terms
of their protected characteristics.  The 
evidence gathered by H to enable him 
to assess the impact of the decision was
limited to an occasion when he "drove
past the soup kitchen when it was 
operating and observed the van and its
service users" and anecdotal information
about who tended to use the service.  

Following receipt of legal letters about
the council's proposal to revoke the 
licence (prior to the final decision to do
so having been taken), H commissioned
an equality analysis report based on the
mainly anecdotal evidence that had 
been gathered to date.  The report 
characteristics, the benefit to all users of

the area, including those with protected
characteristics, of addressing the related
anti-social behaviour would outweigh
that impact.  Critically, the report did 
not consider the fact that the decision 
to revoke the licence, given Christian
Kitchen's refusal to relocate to the 
alternative lay-by location and 
unavailability of any other space in 
the area, meant that the soup kitchen
would close.

The judgment  

The court concluded that the council 
had failed to identify the most likely 
adverse impact that would be faced by
people with protected characteristics –
being that the soup kitchen would be
forced to close – and had thereby failed
to engage with mitigating measures to
address that impact.  It summarised:

"However the decision is 
characterised, given the council's
recognition that vulnerable homeless
people would be directly affected by
the council's proposed decision, it had
a substantive obligation to grapple 
realistically and frankly with the 
obvious adverse impacts of the 
decision it proposed to make by 

All local authority officers ought now to be very familiar with the requirements of section 149 of the Equality Act 2010, 

particularly given the high profile role it has taken in the majority of judicial reviews to public authority decision-making

processes since its implementation.  While the number of successful PSED cases passing through the courts may have 

reduced as public bodies have wised up to the stringent requirements of section 149, they have not dried up completely and 

the message from the courts continues to be that public bodies must be diligent in their compliance with the equality duty.
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The court also referred to a failure by the
council to follow its own guidance which
required that "negative impacts must 
be fully and frankly identified so the 
decision-maker can fully consider their
impact" so that the impact assessment 
is "evidence based and accurate".

The court was dismissive of the council's
witness evidence that the relevant 
decision-maker was well aware of the
risk that the soup kitchen would close 
altogether, where this position was 
not supported by contemporaneous 
documentary evidence.  The judgment
therefore once again highlights the 
crucial importance of a clear and 
thorough contemporaneous audit trail.

Finally, the court was critical of the 
substance of the council's findings and
the steps it had set out to mitigate the
impacts it had identified – for example,
in concluding that problems about 
accessibility to the proposed alternative
site could be mitigated via signposting.
For those reasons, the decision to revoke
the licence was quashed.

R (Hunt) v North Somerset
Council [2013] EWCA Civ
1483

The council had commenced a public
consultation exercise in Autumn 2011
about its proposals for youth services 
and other aspects of its contemplated
budget cuts (including, in particular, 
significant cuts to funding for youth 
services).  Following completion of the
consultation, in November 2011, the 
full council considered a motion to 
endorse the financial plan as a policy
document.  The financial plan had 
been sent to all members five days 
before, along with a four-page summary
of the Equality Impact Assessment 
(EIA) that had been prepared but also 
directing the decision-makers to the 
full version of the EIA (without directing

them to read the full version).  The 
financial plan was endorsed. 

A further council meeting was called 
in February 2012 at which amendments
were proposed to the plan, including an
increase in the budget for children's and
youth services (which was defeated).  
At this meeting the members were 
reminded that they had received the 
relevant papers previously and that the
EIA was available on the council's 
website.  The amended financial plan
was approved. 

Judicial review proceedings were issued
by a 22-year-old service user of youth
services in the area.  Following a 
decision at first instance that the council
had complied with all of its relevant 
duties, the claimant appealed the 
judgment on the basis that (a) the 
council had failed to comply with its 
consultation obligations and (b) the
council had breached the PSED. 

The judgment  

The Court of Appeal held that the judge
at first instance had erred in finding 
that the council had complied with its
consultation duties under the Education
Act 1996 and the PSED.

With regard to the challenge based on
breach of the PSED, the court noted that
while the members were told how to 
access the full EIA, it was not suggested
that they should read it and they 
were therefore only provided with an 
inadequate summary appended to the
main report.  That summary did not 
include sufficient information to enable
the decision-makers to understand the
full impact of the decision on people
with protected characteristics.  In 
particular, unlike the full version of the
EIA, the summary did not identify that
the council's proposals might have a 
differential impact on particular 
minorities within the class of young 
people generally.  

The court also found that the lower 
court was incorrect to infer that all of 
the decision-makers would have read 

the full EIA because that was what any 
"responsible councillor" would do when
faced with such an important decision.
The language of the report presented 
to the decision-makers did not expressly
instruct them to read the full EIA and the
fact that a summary had been presented
suggested to them that reference to 
the full version was not essential.  The
decision to approve the financial plan
was therefore unlawful. 

The court refused to quash the decision
on the basis that doing so would amount
to quashing the council's decision to 
approve the entire revenue budget.  
The judge held that this would be a
"drastic order" and "it is now too late 
to unwind what has been done".  

Conclusion 

Neither of these cases break any new
ground in terms of the interpretation 
of section 149; however, they are both
clear reminders of the messages that
have repeatedly emerged from the 
Administrative Court that the PSED is a
duty that must be exercised in substance,
with rigour and with an open mind.  
A tick-box approach will not protect 
authorities from the threat of successful
judicial review but on the other 
hand, the importance of a clear, 
contemporaneous audit trail cannot 
be over-emphasised.  

EM LawShare partners Bevan Brittan
and Weightmans will be running a
workshop on the Equality Act on 
18 June 2014 in Leicester. 
Visit emlawshare.co.uk for more details.

identifying, at the very least, those
adverse impacts most likely to flow
from revocation of the licence, and
making a proper assessment of them."



It is common practice for local and central
government to include extensive drafting
in contracts relating to the management of
the relationship between the authority and
its service provider, with detailed provisions
regarding governance structures and 
partnership boards.

In competitive dialogue procurements,
management and governance are often the
subject of meetings and a key component
of the subsequent written tenders.

Authorities often ask for and expect their
providers to sign-up to obligations which
are almost impossible to resist but can be
difficult to deliver in practice. It’s here that
the mid-contract review can be of real
benefit.

One of the key questions is whether 
the quick wins that were achieved in the
early stages have translated into tangible
benefits once the contract has reached a
steady state. 

For instance, most partnering contracts
make provision for a board to be set up,
with representatives from both the 
authority and the provider. During the first
few months of service delivery, the boards
are operated as intended. Indeed, given
that PPP contracts normally involve quite a
significant change to the manner in which
services are delivered, the parties are 
usually open and honest with each other
about what is required. However, once 
the honeymoon period has ended, the 
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Outsourcing and public-private partnership (PPP) service contracts are increasingly being 
let on a long-term partnership basis. One question that often arises is how effectively are those
partnerships being delivered.  Partner Justin Mendelle examines the benefits of a mid-term 
contract review.
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Mid-term contract reviews  
What can they achieve?
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service levels have been met and the 
key performance indicators are being
achieved, complacency tends to creep 
in and standards may start to slip.

Furthermore, if commitments to invest in
and improve the service have been made,
then it can be difficult for the provider to
find new ways to keep delivering new 
improvements. 

Another key benefit of the mid-contract 
review is that it provides the parties with
an opportunity to analyse the contract on
an objective basis. This is best achieved 
by asking whether the contract is being 
operated as intended? If the answer is yes,
then its likely that the partnering terms
were realistic and achievable and the 
mid-term review will result in a clean bill
of health. 

However, if the parties have developed 
a relationship which does not reflect the
contractual agreements (or even simply 
ignore it), then the review provides an 
opportunity to get things back on track. 
In order to achieve this, the parties need 
to be open with each other about why 
they are not adhering to the terms of the
agreement. Both parties need to contribute
to this process and be willing to listen to
the other side. Following the review, an 
action plan should be tabled, with clear
commitments on both the authority and
the provider and definite timescales for
achieving agreed objectives.

A further benefit of the mid-contract 
review is that it can give both parties 
an opportunity to consider whether the 
extension or break provisions should 
be operated when they come into effect.

Historically, it was standard practice to
have long-term contracts that had break
clauses towards the final years (an option
to break after seven years of a ten year
contract). More recently, it has become
more common to adopt the alternative 
approach (i.e. an option to extend a seven

year contract by three years).  In either
case, the mid-contract review can serve 
to highlight the issues that would 
usually be discussed when deciding
whether to extend or break the 
contract.

This gives both parties the chance to 
address the shortcomings of previous
years, whilst having a clear goal to work
towards in the coming years. 

Finally, the mid-contract review allows
both parties to take the temperature 
of the relationship, without going
through the formal procedures in 
the contract, such as benchmarking,
market-testing or indeed dispute 
resolution. To this end, it may be worth
considering having an independent 
third party review the contract, so 
as to provide an objective and 
unbiased view.

With clear goals, an open and 
collaborative approach and a 
willingness to improve on both sides,
mid-contract reviews are an efficient
and cost-effective way to ensure the
partnering contracts continue to deliver
for both parties for the life of the 
contract. 

020 7405 4600
jmendelle@sharpepritchard.co.uk

JUSTIN MENDELLE
Partner
Sharpe Pritchard



A brave new world of transparency? 

A revised and strengthened local 
government transparency code has 
been issued and the Openness of Local
Government Bodies became law in 
August. So will this create a brave new
world of local government transparency?
Or will it be business as usual for local 
authorities?  Simon Goacher, head of local
government at Weightmans, takes a 
closer look.

The Openness of Local Government Bodies
Regulations 2014 were introduced in 
August 2014, and the government hopes
that they will be able to increase access 
to council proceedings, and therefore open
local government up to a responsible level
of scrutiny. These new regulations require
local authorities to make reasonable 
provision for members of the public to
record meetings of council committees
and executives, including facilities for 
filming and the use of social media. 

It will be interesting to see how it works
in practice. Central government argues 
for transparency, whereas local 
authorities counteract that people 
may create footage that is misleading,
disrupt the meeting or are concerned 
that there might be other members 
of the public in the meeting that may 
be filmed without their consent. 

In its guide accompanying the new 
regulations, the Department for 
Communities and Local Government
makes some helpful comments in order
to assist councils in managing the process
at meetings.  While it is not mandatory, 
it suggests that anyone wishing to film
council meetings should contact the
council in advance of the meeting so 
that appropriate arrangements can be
made.  It also makes clear that the law
on defamation applies and that any 
disruption could amount to a public order
offence.  The guidance also suggests 

The move to open up council meetings
to public scrutiny has been the subject 
of some controversy, with some local 
authorities attempting to prevent the
filming of meetings taking place. Local
authorities should take some comfort 
in the knowledge that the provision for
public involvement, is on the premise
that they abide by the law of the land
and that there is no disruption or
defamation. There is however, a 
concern in local government that 
unless people are subject to the same
constraints that the local authorities and
press are, they could potentially publish
material that is defamatory. If filming 
is in the hands of anyone, there could 
be a risk that any recordings could be
edited to be taken out of context.  
There is also a concern to protect the
rights of those who are present at 
meetings but do not wish to be
recorded.  
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The government has made openness and accountability one of its key policies for local government.  It has 

introduced a range of measures since 2010 aimed at increasing the amount of information that local authorities 

are required to publish.  However, it feels this has not gone far enough and further steps have recently been 

taken to increase transparency.  



that councils should adopt a policy on 
the filming of members of the public 
and children.  It is interesting that the
guidance suggests this but is not actually
addressed to local authorities.

The issue of recording and blogging 
about meetings has been the aspect 
of the regulations that has gained the
most attention.  However, they also 
contain an extensive requirement to 
publish decisions made by an officer.  
A requirement to publish decisions 
made by officers on executive matters
has been with us for some time.  
However, the regulations extend this 
to non-executive functions, including
planning, licensing, other regulatory 
and staffing matters.  The requirement 
is to publish any decision which grants 
a permission or licence, affects the rights
of an individual or involves the award of
a contract or incurs expenditure which
materially affects the financial position 
of the authority.  There is no definition 
of what might amount to affecting the
rights of an individual or a material effect
on the financial position of the authority.
It will be interesting to see how councils
interpret these provisions, but in the 
context of local authority accounts, the
threshold set for a ‘material’ impact is
usually quite high.  It is an accounting
term, so it is best to discuss with the 
accountants to justify the threshold that
you set, which will be higher for larger
authorities than small districts. 

The demand for openness and increasing
transparency is a positive thing – and it 
is not just public entry into private 
meetings that is on the agenda. The 
government has just recently updated its
transparency code for local government,
which requires them to publish a series 
of data, for example all salaries over
£50,000 and any procurement contracts.
Many elements of the code have been
requirements for some time.  However,
the scope of what must be published has

been extended.  The government has
also signalled its intention to make parts
of the code mandatory.

Eric Pickles has stated that, in principle,
he thinks that all data held by local 
authorities should be made available 
to local people unless there are specific
sensitivities.  The code requires certain 
information to be published quarterly 
including all government procurement
card transactions, all procurement 
information relating to contracts for
goods and services worth over £5,000
and all financial transactions with a 
value of over £500.

The code also identifies sets of data 
that must be published annually. This 
includes local authority land, grants 
to voluntary bodies, trade union facility
time, parking information and senior
salaries. In relation to trade union facility
time, authorities should publish the
amount spent on providing support 
and facilities to trade unions within their
workforces, and specify which unions. 
In relation to parking charges, categories
include the number of off-street parking
places and the revenue raised from them;
the number of on-street parking places
and the revenue they raise; as well as
the revenue from parking fines and the
number of free parking spaces available.

This is why it has never been more 
important for local government to 
ensure their policies are up to date 
and all-encompassing.  Existing policies
should be reviewed to determine how
the filming of meetings is going to 
be managed. There should also be 
a strategy and plan formulated that 
provides guidance for the social media
use by members and those in office, 
and consideration should be given to 
the adoption of a proactive approach 
to responding to blogs and any stories
online.  

Authorities will need to ensure that 
they have reviewed their procedures 
for complying with the transparency
code, and put in place processes for 
publishing officer decisions in relation 
to non-executive functions.

The message to local government is 
this – prepare, adapt and embrace. 
There is an ongoing drive for 
transparency and accountability from 
the government and demand for 
this from the general public.  Local 
government has always been the most
transparent part of the public sector and
the new requirements just build on that
strong tradition.  Training of staff to 
adapt to these new demands should 
be considered, but it is most important 
to make sure policies are in place and up
to date so local authorities are prepared
way in advance of any potential incident
that may occur. The world will continue 
to evolve, as will the requirements of 
the public, which is why the best step 
to take is the one ahead.

0151 2439582
simon.goacher@weightmans.com

SIMON GOACHER
Partner
Weightmans
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Covert recordings by employees
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But how does it feel in the work setting.
Is it acceptable for employees to be
recording discussions with other 
employees at work? Is it legal for 
employees to record interviews, 
appraisals or formal grievance and 
disciplinary hearings?  What do you 
do if an employee comes to a meeting
wearing Google glasses? 

The problem is that employment law 
and policies have not kept up with the
pace of change set by the technology
companies. Furthermore individuals 
expect to be able to use that technology. 
Individuals now think that if they face 
an important, potentially life or career
changing moment, it would be sensible
to record it just in case.  The recording of
interviews by job applicants may reveal
discriminatory questions.

This does not feel comfortable in the
work setting.  Illicitly recording a 
colleague does not fit easily with the 
mutual duty of trust and confidence.
However, if an employee is regularly
being bullied or harassed, how better to
prove it than to secure an audio or video
recording?

Increasingly, employment litigation has to
address whether covert recordings can be
used in evidence, and many of the cases
we now handle often have this 
element to them.

In the recent decision of Punjab National
Bank (International) Ltd v Gosain, an
issue arose over the use of covert 
recordings taken by the employee in 
her claim for constructive unfair dismissal
and sex discrimination. Prior to her 
resignation, the employee had secretly 

recorded grievance and disciplinary 
hearings including the private 
discussions of managers.  The recorded
private discussions included the bank’s
managing director giving an instruction
to dismiss, and the manager hearing 
the grievance admitting that he had 
deliberately skipped key issues raised 
by the employee in her grievance.

The recordings were held to be 
admissible.  In an earlier case, covert
recordings of the private deliberations 
of a disciplinary panel were held to be
inadmissible on grounds of public policy.
However, in the Gosain case this was
distinguished in that the comments
made by the managers were not part 
of the deliberations, in relation to the
matters under consideration at the 
disciplinary and grievance procedures.

Given the situation, what can employers
do about this?  We have come across
some employers who have addressed
this in conduct rules, indicating that
covert recording will be considered 
a serious misconduct offence.  Some 
employers have a policy of recording 
the open part of disciplinary and 
grievance meetings.  Recording with
consent of both sides is one thing but 
illicit recording is another.

Some employers take a practical 
approach and require individuals to 
turn off phones or leave them outside
the meeting room.  Others require 
employees to take their bags outside
with them during breaks in formal 
meetings.

Whatever the position, tribunals are
likely to admit the evidence of covert 

recordings where they contain relevant
and cogent evidence - whatever the 
employer’s rules say.

We used to advise managers to be 
careful about what they put in emails,
but now it seems they also need to be
careful what they do or say at work 
because they may be recorded.

We will be discussing this and other 
employment issues relating to 
whistleblowing, social media and 
gagging clauses at an EM Lawshare 
seminar on 25 September 2014, 
9.30am – 1.00pm, entitled 
“Keeping a lid on it post Saville,
Haringey and the rest”.  To book a 
place on this seminar or for more 
information, please contact Julie
Scheller, julie.scheller@freeths.co.uk
or call 0845 272 5701.

We are living in an age where everyone wants to record everything.  Whether it be

a music festival or sporting event, smart phones and tablets are everywhere.  Even

the Prime Minister secured an infamous ‘selfie’.  The reality is that technology

marches on and on, with recording devices becoming more and more sophisticated.
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Ensure the description of the required
work is as comprehensive as possible.
Failure to do this can well have serious
time and cost implications. It is 
particularly important if a fixed fee 
is required for the project or piece of
work.

Following a few simple rules can help,
whether it is a full blown EU procurement
compliant exercise or a mini-tender.  You
should also remember that firms invited to
tender put in a lot of time and effort in
preparing and submitting bids, and deserve
at least a minimum level of feedback.  

These suggestions are made to help you
succeed in procuring what you need at
what may be a very stressful time.

Clearly state any time periods by 
which the work, or parts of it, must 
be completed.

Make clear what criteria you are 
assessing the tenders on. This can 
be a variety of factors including: cost,
experience, expertise and capacity 
etc. If it is more than one, say what
weighting you are giving to each.

Indicate what information you want 
returning with the tender, in what 
format and how many.  If you require
CVs, please state if you prefer short 
(one page maximum profile) versions 
or more detailed documents.

involve client departments in 
drafting the specification of the
work;

attach as appendices to the 
invitation to tender, helpful 
documents such as cabinet 
reports; and

if the work involves different
phases, make it clear which
phase(s) are being tendered.

As soon as you have appointed 
the successful firm, tell the other 
invited firms that they have been 
unsuccessful and who has been 
appointed.

When giving feedback to unsuccessful
firms, as a minimum, tell them how
they performed in relation to others
bidders in terms of their overall 
position, and if you have used a 
scoring system to evaluate the bids,
tell them:

Ideally, for larger pieces of work 
and where the award criteria is not
solely based on price, offer to give 
unsuccessful firms the opportunity 
for more detailed feedback. Firms 
are often keen to know what they 
did well and areas for improvement.

the winning tender’s score;

their score;

range of scores; and

where their score placed them
(eg 3rd highest out of 10).

If interviews are to be held, say
when and where and who will 
make up the interview panel.  It 
is also helpful to indicate whether 
you expect bidders to prepare a 
presentation and if so, how long 
it should be.  Make it clear whether
you will provide IT equipment for
presentation purposes.

Give a reasonable time for the 
invited firms to prepare and submit
their tender.  Unless very urgent, 
we recommend at least two weeks.
State a date and time for return. The
more complex the matter the longer
they should be given.

In the invitation to tender, provide
the name and email contact details
of an officer who can be contacted 
to clarify any matters.  Give firms 
a deadline to raise clarification 
questions.  Make it clear in what 
format you want the submission 
to be made, that is, should it be 
by hard copy or will email only 
suffice?

Ensure any clarification queries
(anonymised) and answers are 
circulated to all invited firms at 

the same time. Also avoid phone
conversations with any of the 
invited firms about the work during
the tendering period. 

Tendering for legal work 
is time-consuming and 
demanding, particularly
when a client is eager to get
the work started.  However, 
it pays both in time and
money to do it properly.  

Tendering - 
Top ten tips for in-house lawyers
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01773 822 792
sl.emlawshare@yahoo.com

STUART LESLIE
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In the recent case of PO v London Borough 
of Newham [2014] EWHC 2561 (Admin), the
policy of Newham London Borough Council
as to the subsistence payments made to
families with no recourse to public funds,
was subject to successful challenge by way
of judicial review. That policy provided for
some payments to be made at child benefit
levels and contained other provisions as to
payments for the adults of the family, and
for additional children; for whom payments
were made at a rate significantly lower 
than the equivalent child benefit rates.  
The Newham Council policy was held to be
unlawful.

The judgment is of significance, as many
local authorities use child benefit rates as 
the basis for subsistence payments for NRPF
families, in addition to other payments such
as travel allowances to enable children to 
get to school (as were paid to the claimants
in this case) and the meeting of all 
outgoings relating to the accommodation
provided. 

It is important to note that, while the 
judge was critical of the Newham Council
policy, the judgment is not the victory 
for claimants that may have been feared. 
In a number of respects the claimants 
were unsuccessful, and there were 
particular features of the Newham policy
that drove the decision to find that policy
unlawful. The judge did not find that either
asylum support rates or mainstream benefit
rates were the appropriate measure for 

subsistence payments. Furthermore, while
the need for some support for the adults 
of the family was held to be appropriate,
this was expressly limited to the minimum
necessary to avoid a breach of convention
rights. These issues are explored further on.

The judge, John Howell QC, is a 
pre-eminent public law practitioner and
the judgment is clear and well reasoned
and contains a very helpful summary of
the relevant legal and benefit provisions.

The Newham Council policy

Newham Council’s NRPF policy was 
criticised by the judge on a number 
of grounds. First, and perhaps most 
significantly to other local authorities, 
the judge held that the use of child 
benefit rates as the basis for determination
of subsistence payments was unlawful.
Child benefit rates were not calculated as 
a means by which the subsistence needs
of destitute children could be met – “it is
not a benefit designed to meet the needs
which a child has for support in financial
terms”. Child benefit was not means 
tested and as such, was not calculated
with reference to whether there was 
any other income available to the family 
to meet the children’s needs. The judge
also considered the rates paid to asylum 
seeking families to meet their “essential
living needs”.

He concluded that the difference between
those rates and child benefit rates was so 

significant, that no reasonable authority
could have based its assessment of what
was appropriate to meet the subsistence
needs of a destitute child on the amounts
payable in respect of child benefit.

Second, the policy was held to be 
deficient in its application of child benefit
rates. Additional payments made in 
respect of the adults of the family, meant
that those families received less than if
each person were paid at child benefit
rates, certain subsequent children of the
family received less than half the child 
benefit rate, and families with two parents 
received less than lone parent families. 
The judge held that there was no rational
way by which the payment of £15 per 
adult could be derived from child benefit
rates. In those respects the policy was 
held to be irrational.

Third, Newham Council was criticised 
for not publicising the policy. The claimants
were only provided with a copy during the
disclosure that occurred during the course
of the litigation. It is an established 
principle of public law that where 
decisions are to be made in accordance
with a policy, those affected are entitled 
to have sight of that policy.

Other issues

The claimants argued that the policy 
was unlawful, in that it did not in reality
allow for a case-by-case assessment of
families such as was required by section 17,
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‘No recourse to public funds’ (NRPF) is a condition imposed by the UKBA on a person who is subject to immigration

control. This gives them no entitlement to public housing or welfare benefits. Families or individuals who have NRPF

are not able to access services from a local authority housing department and are not eligible to receive most benefits.

This policy affects those subject to immigration control, including asylum seekers, visa overstayers, unaccompanied

asylum seeking children (UASCs), people in the UK on spouse, work or student visas, and some European Economic

Area (EEA) nationals. 

Subsistence payments

to NRPF families 



and that while the policy stated that 
exceptional circumstances could lead 
to additional payments, such payments
were in fact not made. This argument
was not accepted by the judge. He 
accepted the council’s argument that 
it was entitled to introduce standard
rates; provided that those rates were 
rationally determined, that the policy
introducing those rates was published
and that the policy allowed for 
additional payments in exceptional 
circumstances.

The council argued that the availability
within the policy for an internal review 
of the amounts paid, a review triggered
by a written request from the family 
concerned, was sufficient to “save” 
the policy in legal terms. This was not 
accepted by the judge, who found that:

He noted that benefit levels took into 
account a family’s needs to pay utility
and other bills that were ordinarily paid
by a local authority supporting a NRPF
family. Additionally, to pay at those 
levels could give rise to a standard of 
living above that which was necessary 
to avoid a breach of convention rights. 

The judge also expressly rejected the
claimants’ submission that rates paid 
to asylum seeking families were 
unreasonably low, notwithstanding 
the recent successful challenge to the 
Secretary of State’s decision not to 
increase those rates. 

The judge recognised that there may 
be some difference between “essential
living needs” (the asylum seeker criteria)
and a family’s “subsistence needs” (the
section 17 criteria); although neither he
nor counsel for the council were able to
articulate what those differences were 
or how they could arise.

Local authorities should review their 
policies as to subsistence payments for
NRPF families to ensure that they meet
the criteria set out in the judgment 
(as summarised in the above paragraph),
and should publish any policy that is
adopted. Local authorities should also 
be aware that if they continue to pay
subsistence at child benefit rates, such
decisions will be vulnerable to successful
challenge; unless the authority can justify
those decisions with reference to the
needs of the particular family concerned.

Local authorities may face challenges 
to all current subsistence payments that
are paid at child benefit levels to families
with legal representation, and should 
be prepared to review those payments
with reference to the circumstances of
the families concerned. The principal 
effect of the judgment is that decisions
based solely on child benefit rates will
not be defensible, and that some other

Implications

Perhaps unsurprisingly, the judge 
declined to indicate what standard 
rates would be appropriate to be 
paid to NRPF families. He instead 
emphasised that it was local 
authorities who were responsible for 
deciding what level of services were 
appropriate to meet the needs of 
destitute children in accordance with 
section 17. He expressly declined 
to grant the claimants’ application that
payments to them be backdated and 
paid at mainstream benefit levels.

it was unfair to rely upon a right to
seek an internal review that was 
contained in a policy that was not
publicised or communicated to the
families concerned; and

that the internal review in effect 
related only to the issue of whether
there were exceptional circumstances
that could justify the making of 
additional payments, and would not
go to the suitability or otherwise of
the standard rates.
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rational basis for payment will need to 
be determined. While that need not be
mainstream benefit rates, regard should
be had to the rates paid to asylum 
seekers which are greater than child 
benefit rates but have not been increased
for some years and were held not to be
so low as to be unreasonable in the case
of PO v LB Newham.

Appeal? 

Neither party sought permission to 
appeal against the judgment at the 
hearing. Given the particular criticisms
made of Newham Council’s approach,
and their counsel’s inability to explain 
the basis for much of that approach, it 
is considered unlikely that Newham 
will appeal. 

It is possible that the claimants will 
seek permission to appeal those parts 
of the judgment in which they were 
unsuccessful. Experience with counsel 
for the claimants would suggest that this
is possible, however it is noted that the
claimants are represented by a legal
charity who may take a conservative
view as to the costs involved in any 
appeal.



Free CPD training - 2014/2015 programme

The seminars will be 
presented by lawyers from
these six firms, each of
whom are specialists in
their field, and in locations
across the East Midlands.
This includes Leicester, 
Nottingham and Derby,
with some courses 
repeated in Birmingham. 
Furthermore, a number of
courses will be available 
via video conferencing. 

Detailed course outlines
will be available on 
emlawshare.co.uk 

To book a place and 
find out more about video
access, contact Julie Scheller
on 0845 272 5701 or email
julie.scheller@freeths.co.uk

Remember the courses are
FREE!

Planning, including Environmental Issues
Planning update and developments in EIA (2)

Shared Services
Today here – Tomorrow, the world!

Employment
Keeping a lid on it post Saville, Haringey and the rest ... 

Corporate Governance 
An explanation of the principles underpinning how local authorities 
are governed

Education
Education and special educational needs
Commercial Contracts
Data and technology contracts – a brave new legal world?

Construction, including highways and maintenance contracts
A short guide to your highways maintenance contract

Information Law and Governance
An update and practical guide to this subject

Regulatory 
The Local Authority and me, I!  The position of senior officers and 
managers in criminal prosecutions

Environmental Health
Regulatory controls in food safety and environmental protection for 
environmental health officers 

Housing Management Litigation, including Anti Social Behaviour

Employment
The local authority and me!  The position of senior officers and 
managers in criminal prosecutions

Licensing Law
Theory and practice - A guide to liquor and taxi licensing and mock hearing
Property Update

Introduction to Judicial Review and Case Law Update

Health Integration
Legal issues associated with the integration of health and social care

Procurement
State Aid (new directive) and social value - The new Public Contracts Regulations –
what to expect and how to be prepared (Birmingham Repeat)

Local Authority Debt Recovery
Insolvency as an effective recovery tool
Handling Maladministration Allegations (workshop format) - 
Practical advice on dealing with complaints about maladministration

Employment Law Issues for Local Government Lawyers
A general update on employment law issues which are relevant to in-house lawyers

Criminal Litigation 
Advocacy and prosecutions (Birmingham Repeat)

Criminal Litigation 
Practical Workshop(Birmingham Repeat)

Equalities Act
Two key aspects of the law on Equalities: (Birmingham Repeat)

Planning, including Environmental Issues (3) Strategic Environmental Assessment,
Environmental Impact Assessment and Habitats Regulations Assessment

Wednesday 17 Sept 

Tuesday 23 Sept

Thursday 25 Sept

Tuesday 30 Sept

Thursday 2 Oct

Wednesday 8 Oct 

Thursday 6 Nov 

Thursday 13 Nov 

Tuesday 11 Nov 

Thursday 20 Nov

Thursday 27 Nov 

TBC Nov

Thursday 4 Dec

Thursday 11 Dec

Thursday 18 Dec 

Tuesday 13 Jan

Thursday 15 Jan

Thursday 22 Jan

Thursday 29 Jan

Thursday 5 Feb

Thursday 5 Feb

Tuesday 24 Feb

Wednesday 25 Feb

2015

Wedneday 10 Dec

Date Title
Repeated in
West Midlands

We are delighted to 

announce an exciting 

and diverse programme 

of over 30 training events

in 2014/15  from our new

legal partners: Sharpe

Pritchard, Browne 

Jacobson, Bevan Brittan,

Freeths, Geldards and

Weightmans.
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